In a Europe without internal borders that must compete in a global economy, in which there are constantly evolving the needs of an aging society and the labor market, it is essential to achieve a very high level of mobility. The percentage of workers mobility in the EU is relatively low: currently about 2% of working-age citizens, originating in one of the 27 EU Member States, lives and works in another Member State. Mobility in the labor market, covering the mobility from one job to another and mobility between Member States or regions, is a fundamental part of the Lisbon objectives, and an important component of Europe's response to demographic change and globalization. This study analyze the issues related to public employment, ie employment in the public administrations of EU Member States, subject to the free movement of persons under art. 45 paragraph 4 TEU by a clause of exception that will safeguard the public interest. The study has highlighted the Italian legislation, the different types of access to European and Italian Public Administration and its application.
However, beyond the direct applicability of EU law, the modernization of national legislation was necessary, even at the level of Italian public service, being part of a European system that for thirty years leans towards integration, and that, therefore, was very old and inadequate compared to requests from the Community.
The Presidential Decree December 30, 1965 , No 1656 , entitled "Provisions on movement and residence of citizens of Member States of the European Economic Community", is a first step toward updating our system. Article 2 established the right of Community workers, with employment relationship, and their families to stay in the Italian territory for a period at least equal to that of the permission of work, who became five years with the changes made by the Presidential Decree December 29, 1969 , No 1225 . Subsequently, the Law April 4, 1977, No 128 (Note 9) grants to Community workers and to their families the right to remain on the Italian territory after having been employed. All the work of adapting the Italian legislation is, finally, merged in the Legislative Decree 6 February 2007, No 30 (Note 10), transposing Directive 2004/38/CE (Note 11), with significant implications of enlargement and development compared to a rigid labor market.
The achievement of free movement of workers within the common market reached to the end of the transitional period, the pressing decisions of the Court of Justice of the European Community concerning the public service and Communication issued by the European Commission in 1988, and confirmed later in 2002, did not prevent the application of the principle of national reserve contained in Italian legislation.
The realization of free movement in Italy's public sector employees and access to public employment of the Community citizens had to wait more than twenty years. Into publication of 1994, the Presidency of the Council of Ministers and the Central Office for the coordination of legislation indicate, as the first sign of interest to the problem, the Decree Law December 30, 1989 , No 416, converted into Law February 28, 1990 , No 39 (Note 12) -the so-called "Martelli Law" -"Emergency measures on asylum, entry and residence of non-EU citizens and regulation of non-EU citizens and stateless already present in the territory of the State". That law provides that non-EU citizens and stateless in Italy at December 31, 1989 can access the reports of public employment when, notwithstanding the obligatory public competition, the selection is based on academic qualifications among the list of placement and mobility. This provision is also aimed at EU citizens.
As exception to the requirement of citizenship in favor of Community workers, which has great importance to the influence on the next innovation of the internal law, it is the opinion of the State Council, Section II., 20 June 1990, No 234, in which the advisory body, responding to a question put by the Ministry of Education regarding the possibility of allowing Community citizens to activities of public education, endorses the principles set out by case law asserting that "the scope of the derogation to the principles of free movement and equal treatment enshrined in the first three paragraphs of Art. 48 (45) Paragraph 2 of Art. 37 postpones the identification of jobs and functions for which it is applicable the reserve of nationality to a special regulation.
In application of the regulation was enacted the Decree February 7, 1994, No 174, "Regulations on access for EU citizens to jobs in the public administration" (Note 17).
Art. 1 of the Decree enumerates the specific posts to which access can not be separated from the possession of Italian citizenship: the managerial levels of state administration and other public administrations, of non-economic public bodies, of local authorities and of the Bank of Italy, judges, lawyers and state prosecutors, civil and military functions of the Presidency of the Council of Ministers and the Ministries of our political and administrative system -such as the Ministry of Foreign Affairs, of Internal Affairs, of Justice, of Defense and Finance, with the exception of those posts that do not require a higher degree. This part of the provision would seem to exclude from the free movement a significant number of posts in many administrations, and therefore would not be in line with the community regulation and the interpretation of the Community Court of Justice and the opinion of State Council. In fact, it can not be excluded the EU citizens from posts of mere technical and administrative support of bodies responsible for the exercise of official authority.
The Government, noting that the exercise of public authority is found in other duties whose identification is less easy and immediate because of differences in organization or, because of qualifications between different administrations, has adopted a second criterion for the identification of functions that legitimately require the nationality prerequisite, citing Article 2 of the regulation, functions of the elaboration, adoption and execution of coercive measures and functions of authorization and control, both legitimacy and merit. The phenomenon of European integration was unknown to the founding fathers, so the limitations of sovereignty of Italy as European Union Member did not have a specific status, if not by a forced interpretation of Article 11 of the Constitution, up to this reform of Title V, which made it possible to put, for the first time in our Constitution, a reference to the European Union and the acts which it emanates. This is a reform that, in the matters of purely internal relations between State and Regions, for implementation of federalism, and based on the application of the principle of subsidiarity, refines the competences among them, redesigning the role of Regions at internal and international level.
The change in the constitutional framework sets a new and broader role of the Regions in the European context, both in the ascending and descending phase of implementation of Community law, outlining their real exercise of decision-making powers, responding to the need to simplify and accelerate the implementation phase of the acts of the European Union.
Last but not least result has been to establish the full join of Italy to the European integration process and to reserve a more active role of the regions. For this purpose it seemed necessary that the Regions can play a relevant role in the exchange of officials between local authorities of EU Member States.
Control of the European Public Administrations
The mobility of the public employee, i.e. the possibility of an effective exchange of civil servants belonging to public administrations of EU Member States, is stated in (1968 -1998) is recognized the need for regulation of an effective exchange of experiences of public officials for a rapprochement of the various policies of the Member States also to administrative level.
A common administrative law, more approached to the citizens in a unique way and with similar systems, can be achieved and made through training of personnel in public administration that are deemed "best" from an administrative -bureaucratic standpoint and can instill a greater impetus to European integration even in areas still in shadow.
Article 32 of Legislative Decree No 165/2001 states the mobility in the forms of secondment and control, temporary tools, characterized by the provisional nature of the public service lent abroad. The provision establish the importance of training of personnel and of the administration in order to facilitate the acquisition of administrative experience of public servants of different nationalities. With regard to foreign public administrations, the article refers to the Member States of the European Union, the countries applying for accession to European Union, international organizations to which Italy is a member and other countries with which the Italy maintains collaborative relationships.
The agreements between the administrations concerned to the mobility of its officials can be of two types: included between countries belonging to a international organization or specific between individual countries.
It is not always so clear and peaceful, in fact, as regards the exchange Italy -UN, regulation occurs both by the participation of Italy to the United Nations as a Member State, whether as a result of a specific agreement between the parties .
The provision in question applies to all employees of public administrations, even if it is mentioned only the officials, and does not include any numerical limit for the Italian authorities concerned. Article 32 does not establish, therefore, or impose any quotas and restrictions to access neither incoming nor outgoing.
Paragraph 3 lays down the characteristics of the form of guaranteed mobility and granted by the provisions in question making it include, as mentioned, in the category of secondment and control: temporary nature, as an essential requirement, of the service provided abroad, that means that is not permanent, at least originally (Note 25), provisional to be established in quantum, must not, in fact, previously applied to a final and can last for a considerable period of time.
Distinctive features of the control are, therefore, the temporary nature of the destination and its reversibility. It is essentially a form of work required for a specified time and exceptionally, for certain service or where specific know-how is required, solely in the possession of the staff.
The rule also provides that the staff concerned is not employed by the administration of membership, another prerogative of the control or secondment. In fact, in this case there is a subjective innovation of the original public employment; it only determines a objective modification, in the sense that arises in employment the "obligation to serve the interests of a different administration and subject to its hierarchical power, while the legal status of 'controlled' is not changed and remains regulated in the same way of his original system. Ultimately it has split between the organic relationship and the service, the first refers to the administration ad quo and the other to that ad quem, as clarified by more judgments of the Court of Cassation and the Council of State" (Note 26).
The option of continuing to use or not the staff in positions of leadership is an expression, typically discretionary, of functional organizational autonomy of public administration.
The rule also stipulates that can be established special agreements between the administrations concerned in consultation with the Ministry of Foreign Affairs and the Department of Public Service.
It is not required in the provision, the employee's agreement, which, therefore, can not, or at least that's what it appears from the provision, to oppose the administration's determination -to be evaluated as a mere act of managing the relationship, taken with the powers of private employer -except for violations of that rule and of reciprocity of the agreement concluded with the foreign administration, although not in accordance with the legislation on the control between administrations of the State which provides for the consent.
Direct consequence of the persistence of the staff involved to the administration of belonging is the keeping of the length of service with all the related effects on both the legal and economic level and also, as stated directly by the provision, the experience gained abroad will be assessed for the purpose of the professional development of those concerned.
The remuneration may be imposed on the administration of belonging, or the foreign administration or may be shared between them. It also provided the possibility of refund in favor of the Italian state by the European Union or other international organization. Everything is however left to the agreements between the administrations concerned.
Article 32 allows participation in Administrative twinnings or to Seconded National Experts (SNEs) or temporary service in another competence. The Administrative Twinning is a tool introduced by the European Commission in 1998 in order to assist candidate countries to adapt administrative and regulatory framework of the acquis communautaire in the national administrations to ensure a modern and efficient development through close cooperation between public administrations. An essential element of this collaboration is the secondment of public officials of the Member State in the public service of the beneficiary country.
One example is the TAIEX -Technical Assistance and Information Exchange Instrument (Note 27). It is a technical assistance program of the European Commission which aims to approach, and strengthening the application of Community legislation, to be achieved through the exploitation of the skills of resources sent abroad applied in an ad hoc training courses, and is addressed to the twelve countries that joined the EU following the enlargement in 2004 and 2007, the candidate countries -Turkey, Croatia and FYRoM (Macedonia) -the Balkan countries, Russia and the countries within the European Neighborhood Policy -ENP.
As defined by the European Commission, "the seconded national experts are people available to the Commission by a public administration -national, regional, local or an IGO -whose powers serves in a specific field" (Note 28). Such personnel shall remain in effect serving the belonging administration.
The expert is an experienced professional in their field, with knowledge and skills not available at the Community level, entered into a direct relationship with the European institutions and, therefore, trained by those and exchanging their experiences, becomes a "safe return of investment for national administrations" (Note 29). The national authorities can use, to homecoming the official seconded, a high level of professionalism hardly achieved otherwise. In this sense, the SNE becomes, based on know-how acquired and developed, a "heritage of professionalism" that can and should be used in the most profitable in the interest of the expert and of his own institution and, therefore, of the entire national system. Important in this regard is the role played by the regions, especially after the reform of Title V of the Constitution: in fact, in 2007, approximately 10% of Italians SNE seconded to the Commission came from regional administrations. Some of them also have established a direct relationship with the European institutions, acquiring an ever more active position within the community and have launched projects to create databases of potential candidates SNE.
The project V.E.N.I.C.E. -Veneto Experts Network to Improve Chances in Europe -launched by the Veneto Region in March 2005 with the aim of making more effective Venetian representation in Europe has increased the presence of regional expertise in the European institutions in areas considered of greater importance to the territorial interests. The technical tool which has used is a database of regional experts, an online data base containing curriculum vitae of the candidates.
Another project is F.R.I.E.N.D.S. -Fostering Regional Italian Experts for National Development Support -, a project launched by the Brussels office of the Veneto, Friuli-Venezia-Giulia, Puglia, Sicily and the Autonomous Provinces of Trento and Bolzano, in December 2, 2006. The project aims to promote the inclusion of experts linked to the territory within the European institutions, in areas deemed relevant to the regional system, proposing a database, as a useful tool, to enable constant monitoring of the high level professional offer present in regional territories. In addition, the project FRIENDS engages in propagation of know-how in the area, as well as identification and accompanying the expert before and after the secondment period.
The EU Member States are in the front of the challenge of developing new forms of international collaboration. To this end, programs have been promoted ad hoc with the aim of promoting friendly cooperation between the central administrations of Member States and to promote mutual sustainability in the context of current political conditions of participating countries. The growing internationalization of the competencies of all ministries makes necessary qualified administrations and a European policy action; in fact, the extension of competences of the European Union touch also policy areas which usually are national, and, therefore, become fundamental a multilateral harmonization and a common action.
The authorization is given with declaration of the Prime Minister's Office, Department of Public Administration, by decree of the concerned administration in consultation with the Ministry of Foreign Affairs and the Ministry of Economy and Finance.
Paragraph 2 of Art. 1 states that the belonging administration can be granted, pending formalization of the bureaucratic procedures, the immediate use of the employee at the international organizations that have requested the outplacement. From that moment his economic treatment is not anymore sustained by the Italian State. , imposed strict limits on use of temporary assignment of personnel from other administrations, and establish flexible forms of contract that can not last for more than six months and can not be extended. It is a general rule, exception are the special rules that must prevail and expressly establish "organizational cause" by certain administrations, such as the Presidency of Prime Minister or the Ministry of Foreign Affairs, which for unique structural features and for the need to have a reliable, specific and flexible staff in use have a contingent of controlled and outplace personnel stated by law. The bond of solidarity which represent a duty for the Italian citizen is decreased by enlarging the possibilities for citizens of EU Member State to have access to the Italian public administration. There is no more the bond of citizenship. This expansion has a limit, however, consistent in belonging to the Member State of the European Union, but at the same time is reinforced the idea of community at the center of every action.
Access of European Citizens to the Italian Public Administration
Article 38, paragraph 2, identifies the posts and functions "which can not be separated from the possession of Italian citizenship" as the police force, judiciary, tax administration and diplomacy. In paragraph 3 is underlined a sensitive and important issue as that of equivalency of diplomas. This equivalency occurs in different ways: academic recognition or through the use of specific directives on mutual recognition of educational qualifications issued by the European Union -Directives 89/48/CEE and 92/51/CEE (Note 35) -, by Decree of the Prime Ministers adopted on the proposal of the competent Ministers, only in the private sector.
For the purposes of admission to the competition and the nomination as the winner, paragraph 3 states that, by decree of the President of the Council of Ministers adopted on the proposal of the competent ministers, is established between the equivalence of academic degrees and the equivalence of titles of relevant services to the assignment additional scores.
Conclusion
In Italy the public administration is seen by the citizen, which is the first and most privileged user, with a loser philosophy, not gaining trust and gathering critical, sometimes ungenerous and often do not correspond to reality. This attitude of distrust towards the public administration is a historical legacy due to the innumerable situations suffered before the Unit. Only after the Second World War and the end of the fascism, the new Italian Public Administration has begun to take its first steps, at the beginning received with favor by the people thanks to the work done by De Gasperi and his governments which gave security of justice.
Title V of the Constitution, reversing the territorial system of powers has made a more efficient and effective decentralization.
At decentralized level it was developed collective bargaining as a source of public employment law. In fact the trade unions have governed not only working relationships but also their organization, using almost all available resources to finance the progression of the staff instead of encouraging citizens to an open competition. Trade unions had determinate with integrative bargaining the income growth in fact higher than that of the private sector.
The Law March 4, 2009, No 15 (Note 36) contains new principles for the reform of public labor, deals with the problem of the failure of collective bargaining, beyond the control of the State, the re-centralization of legislation and re-legislate of employment. Article 1 of the Law contains a provision that overturns the standard of previous on privatizations stating that collective agreements can overrule, in respect of employment, laws targeted at certain categories of public employees only if the law expressly confer this power. In this sense, re-legislate implies the removal of fields to collective bargaining through direct regulation by the Decree No 165/01, such as disciplinary sanctions and rewards system. Article 6 of Law 15/2009 regulates the field of public management and in the second paragraph shall lay down the guiding principles and criteria. In point a) states "the full autonomy and responsibility of the manager, as a person who exercises the powers of the public employer" and gave then to the employer, which is framed in the public sector in the administrative area, the management of the staff. The letter m) reinforces this policy by asserting the necessary increase of managerial autonomy in terms of compatibility with respect to both trade unions to political authority. The letters h) and i) of that Article 6, paragraph 2 concern the "statutory provision, change and revocation of management positions" on which it envisages a more balanced asset and more coherent with the principle of distinction between politics and administration.
This rule of management positions shall be adjusted at "principles of transparency and publicity" that require open procedures for the engagement. At para g) it is providing that " The so-called "Law Brunetta" is characterized by a recovery of "unilateral power" in public employment by subtracting fields from the collective bargaining, more or less extensive, to entrust again the law, giving it to managers as subjects who exercise the powers of the public employer.
In compliance with the provisions of the letter g) in particular and more generally by the entire paragraph of Article 6 will need to create, even for the purposes of an assessment, a fitting structure to organize and make not only effective but also efficient and productive the internship performed at a foreign Public Administration. This discipline is to place management objectives in the Lisbon Treaty with regard to occupational mobility within the European Union in order to increase the efficiency, effectiveness and profitability through more professional management, the only way to recover both economic and human investment. To this end, the Law 15/2009 has huge prospects for development, not only about the Italian public administration but also for the integration of public administrations of EU Member States making interchangeable their leaders. It is very important that the formation of European public official has a European conNotetion. The interchangeable, if managed and coordinated at best, could lead the manager of Public Administration at a level of training and preparation for higher and higher in order to gain from it both in efficiency and effectiveness so as to benefit from it all in perspective European public administrations.
Only with characteristics of effectiveness, the quality and functional efficiency of the service rendered, the formation of the manager at European level can be effective, in other ways will be just another statutory provision, full of illusory hopes but dramatically ineffective. European consciousness can see a chance of growth in the knowledge and integration that fit and insert in the daily of the citizens.
